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(i) 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant the questions presented are: 

1. Did the District Court err in granting summary judgment 
for two of the defendants, a landlord and his agent, where (a) the 
tenant's Complaint alleged that her personalty was destroyed, damaged, 
and lost, as a result of the negligent manner in which the landlord's 
agent removed it from the rented premises to the sidewalk, during 
execution on a judgment of the Municipal Court for the District of 
Columbia granting the landlord possession; (b) the Answers of the land- 
lord and his agent admitted that the agent removed the personalty from 
the rented premises, but denied any negligence in doing so, and averred 
that the removal was done under the supervision of the United States 
Marshal; (c) the tenant stated, in sworn answers to written inter- 
rogatories propounded by the landlord and agent, that the destruction, 
etc., of her personalty resulted from the agent's lack of reasonable 
care in removing it from the rented premises and in failing to pack it 
in a reasonably adequate manner to safeguard it against damage while 
in storage in the District of Columbia warehouse, and attached to the 
sworn answers a detailed list of the personalty involved; (a) the tenant 
testified under oath, in a deposition taken by the landlord and agent, 
that the personalty was marred, battered, broken, torn and dirty when 
it was recovered from the District of Columbia warehouse; that she had 
to restore and repack everything and that she had corroborating wit- 
nesses to these facts; but in answer to the question whether she had any 
witnesses to the negligence of the agent in removing the personalty from 
the rented premises, testified "No. I was away, out of town. I do not 
know who stored it"; (e) and the tenant represented, ina memorandum 
of points and authorities in opposition to the motion for summary judg- 
ment filed by these defendants, that at the time of trial she would have 
corroborating testimony to establish that the personalty was in good 
condition prior to its removal from the rented premises, the manner in 


(ii) 


which each article of personalty was damaged or destroyed, the manner 
in which it was prepared for storage, and what was done with it by em- 
ployees of the District of Columbia after its arrival at the District of 
Columbia warehouse, and that such evidence would establish that the 
damage, destruction, and loss of the personalty could have occurred 
only aS a result of the aforementioned negligence of the landlord and 
his agent ? 


2. Where pursuant to a judgmen* of the Municipal Court for the 
District of Columbia, granting a landlord possession of rented pre- 


mises, the landlord's agent, under the supervision of a United States 


Marshal, took the tenant's personalty from the premises to the side- 
walk, and immediately thereafter the Police Department of the District 
of Columbia arranged to have an independent contractor move the per- 
sonalty to a warehouse of the District of Columbia, where it was stored 
under the custody of the Police Department, was the District of Columbia, 
in moving and storing the personalty, engaged in a governmental func- 
tion, so as to be immune from suit for the damage, destruction, and 

loss of the personalty caused by the negligent manner in which it was 
moved from the sidewalk and stored; or was it engaged in a proprietary 
function, for which it was not immune from suit? 





JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT , 


ARGUMENT: 


I. The Record Established That There Are Genuine 
Issues As To Material Facts And, Therefore, The 
Defendants, Bittinger And The National Metro- 
politan Bank, Were Not Entitled To Summary 
Judgment . «© «© «© © «© «© « 


In Moving And Storing Plaintiff's Personalty, The 
District Of Columbia Was Engaged In A Propietary 
Function And, Therefore, Is Not Immune From 
This Suit 


CONCLUSION... 
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APPEAL FROM JUDGMENTS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA ; 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint prayed for judgment against the defendants 
Bittinger and the National Metropolitan Bank in an amount exceeding 
$3, 000, exclusive of interest and cost, for damage to and destruction 
and loss of plaintiff's personalty, resulting from the negligent manner 
in which the defendant, the National Metropolitan Bank, acting as agent 
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for the defendant, Bittinger, removed said property to the sidewalk 
from the premises rented by the plaintiff, while executing on a judg- 

| ment of the Municipal Court for the District of Columbia, which granted 

- gaid defendants possession of the rented premises. The complaint also 

prayed for judgment against defendant, the District of Columbia, for the 
damage to and destruction and loss of plaintiff's personalty resulting 
from the negligent manner in which the District moved said property 
from the sidewalk and stored it in a warehouse of the District (J. A. 1-3). 
The District Court had jurisdiction of the case under the provisions of 
Titles 1-102, 11-306 and 12-208 of the District of Columbia Code, 1951 
Ed. 


On October 4th, 1957, the District Court granted the motion for 
summary judgment filed by the defendant, the District of Columbia, on 
the ground that its negligence, as alleged in the complaint, occurred in 
the performance of a governmental function by the District, for which 
the District is not liable in damage as a matter of law (J.A. 12). On 
February 1, 1958, the District Court granted the motion for summary 
judgment filed by the defendants, Bittinger and the National Metropolitan 
Bank (J. A. 26). Jurisdiction upon appeal to review the judgments of 
the District Court is conferred upon this Court by the Act of June 25, 
1948, c. 646, 62 Stat., 929,930; U.S.C.A., Title 28, Secs. 1291, 1294. . 





STATEMENT OF THE CASE 


From October, 1948, the plaintiff, Hester O'Neill Wilson, had ’ 
rented the premises known as 1519 - 26th Street, Northwest, Washington, . 
D.C., from the defendant, Bittinger, through his rental agent, the de- ‘. 


fendant, National Metropolitan Bank. As of April 6, 1954, Mrs. Wilson 
was absent from the city because of illness requiring surgery and was 
three months in arrears on her rent. On that date the aforementioned 
defendants instituted an action in the Municipal Court demanding judg- 
ment for possession of the aforesaid premises because of default in the 
payment of rent; obtained judgment for possession on April 20; secured 
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a writ of restitution on May 14; and on May 26, under the supervision of 
the United States Marshal, removed Mrs. Wilson's property from the 
premises to the sidewalk. Thereupon, the Police Department of the 
District of Columbia, made arrangements with a contractor to transfer 
the personalty from the sidewalk to the District of Columbia warehouse, 
where it was stored. All of this was accomplished without Mrs. Wilson's 
actual knowledge, because the complaint demanding possession was 
served on April 8 by posting a copy thereof on the premises, and was 
accomplished despite the fact that Mrs. Wilson had returned to 
Washington and actually lived in the premises from May 9 to May 23, 
had so advised the National Metropolitan Bank by letters of May 11 and 
May 23 and under cover of the letter of May 11 sent the bank $150 on 
account of the overdue rent. She learned of the foregoing when she re- 
turned to the District of Columbia on June 14, while en route to New 


Hampshire for further surgery, which took place on June 18. 


Because of the expenses involved in the aforementioned surgery 
and because of the long period of convalescence which was required 
therefrom, Mrs. Wilson was unable to remove her personal property 
from the warehouse of the District of Columbia and completely sort, re- 
pack and inventory said property until on or about July 1, 1955. It was 
on that date that she first had knowledge of the extent of the destruction, 
damage, and loss of the personalty caused by the negligent manner in 
which the National Metropolitan Bank, acting as agent for Bittinger, had 
removed the personalty from 1519 - 26th Street, N. W., to the sidewalk, 
and packed it for storage, and by the negligent manner in which the 
contractor, acting as agent for the Police Department of the District of 
Columbia, had transferred the personalty from the sidewalk to the ware- 
house of the District of Columbia, and by the negligent manner in which 
the personalty was stored in the warehouse under the custody of the 
Police Department. ! 


By letter of July 8, 1955, Mrs. Wilson gave written’ notice to the 


District of Columbia of the approximate time, place, cause and circum- 
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stances of the aforementioned damages, as required by Title 12-208 of 
the District of Columbia Code, 1951 Ed. (J. A. 1-3, 13, 14). 


In due time Mrs. Wilson filed a complaint in the United States 
District Court for the District of Columbia demanding judgment in an 
amount exceeding $3,000, exclusive of interest and costs, against the 
defendants, Bittinger, National Metropolitan Bank, and the District of 
Columbia, for the aforementioned damages to her property (J. A. 1-3). 
The District of Columbia did not file an answer to the complaint, but 
moved for summary judgment (J. A. 4,5). On October 4, 1957, the 
District Court granted the District of Columbia's motion for summary 
judgment on the ground that the District's negligence, as alleged in the 
complaint, occurred in the performance of a governmental function and, 


therefore, that the District is immune from this suit (J. A. 12). 


The defendants, Bittinger and the National Metropolitan Bank, 
filed answers, served written interrogatories upon the plaintiff, ob- 
tained sworn answers thereto, took the plaintiff's deposition, and then 
moved for summary judgment on the ground that the record established 
that the plaintiff had no proof of negligence on the part of these defen- 
dants; that there was no negligence on the part of these defendants; that 
the plaintiff's claim is not one which falls within the doctrine of res 
ipsa loquitur; and that their negligence, as alleged in the complaint, oc- 
curred while the Bank was lawfully removing Mrs. Wilson's personalty 
from the rented premises in execution of a writ of the Municipal Court 
(J. A. 25,26). On February 1, 1958, the District Court granted the 
motion for summary judgment filed by these defendants (J. A. 26). 





On March 21, 1958, plaintiff filed notice of appeals from the 
Summary judgment entered in favor of the defendant, the District of 
Columbia, and the summary judgment entered in favor of the defendants, r 
Bittinger and the National Metropolitan Bank (J. A. 27). ! 





STATUTE INVOLVED 


| 


The relevant part of Rule 56 of the Federal Rules of Civil Pro- 


cedure is involved herein and is quoted below: 

"(c) * * * The [summary] judgment sought shall be 
rendered forthwith if the pleadings, depositions, and iad- 
missions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter 
of law, * © =" . : 

STATEMENT OF POINTS : 

1. The District Court erred in granting the motion for summary 
judgment in favor of the defendants, Bittinger and the National Metro- 
politan Bank, because the complaint herein set forth a good cause of 
action against said defendants and the pleadings, exhibits, and deposition 
on file established that there are genuine issues as to material facts and, 
therefore, said defendants are not entitled to judgment as a matter of 


law. 


2. The District Court erred in granting the motion for summary 
judgment in favor of the defendant, the District of Columbia, because 
the damage to plaintiff's personalty resulted from the negligent manner 
in which the District of Columbia performed a proprietary function, as 
distinguished from a governmental function and, therefore, ‘the District 


of Columbia is not immune from this suit. | 


SUMMARY OF ARGUMENT 


The District Court erred in granting the motion for summary 
judgment in favor of the defendants, Bittinger and the National Metro- 
politan Bank, for the following reasons: 
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(a) The Bank acted as Bittinger's agent in removing plaintiff's 
personalty to the sidewalk from the premises she had rented from 
Bittinger through the Bank. The fact that the personalty was removed 
lawfully, i.e., in executing a writ of restitution issued by the Municipal 
Court, does not relieve these defendants from liability for any damages 
to the personalty caused by the negligence of the Bank in removing the 
personalty. 


{b) The record clearly established that the plaintiff had evi- 
dence of the Bank's negligence in removing her personalty from the 
rented premises; that there are genuine issues as to whether the Bank 
was guilty of such negligence and whether the Bank's negligence caused 
the damages to the personalty; and that those issues are for the jury to 
decide, even if the doctrine of res ipsa loquitur is inapplicable. 


The District Court erred in granting the motion for summary 
judgment in favor of the District of Columbia for the following reasons: 


(a) The defense of governmental function to a complaint for 
negligence is an obsolescent and dying doctrine. Therefore, unless the 
municipality's activity in question has been held to be a governmental 
function by a legal precedent which this Court is bound to honor, this 
Court will hold that activity to be a proprietary rather than a govern- 
mental function, so as to further restrict rather than extend the doctrine 
of the municipality's immunity from suit. 


{b) The District of Columbia, acting through its Police Depart- 
ment, removed plaintiff's personalty from the sidewalk to the District's 
warehouse, where it was stored under the custody of the Police Depart- 
ment. The appellant has found no decision of this Court which requires 
the holding that those acts constituted a governmental function. The 
mere fact that the Police Department performed the acts in question 
does not make them a governmental function; the determination of 
whether a function is governmental or proprietary depends upon the 
character of the duty performed and not upon the name of the department 


by whom the duty is performed. When a municipality operat a ware- 
house, it is engaged in a proprietary function, particularly when it 
charges a fee for storage of property therein, as the District did in this 
. case. This Court has recently called attention to the fact that munic- 

a ipalities have been held liable for negligent acts occurring in the exer- 
cise of the power to collect refuse and care for the dump where it is 
deposited; it cannot, consistent with rationality, make any meaningful 
distinction between those negligent acts, and the District's negligence 
in collecting plaintiff's personalty from the public sidewalk and in caring 
for it in the District's warehouse. In removing the personalty from the 
ms public sidewalk and storing it in its warehouse, the District was per- 
a forming its duty to maintain the streets in a reasonably safe condition 
and when performing that duty, it is engaged ina proprietary function. 


ARGUMENT : 
: : 


THE RECORD ESTABLISHED THAT THERE ARE 
GENUINE ISSUES AS TO MATERIAL FACTS AND, 
THEREFORE, THE DEFENDANTS, BITTINGER 
AND, THE NATIONAL METROPOLITAN BANK WERE 
NOT ENTITLED TO SUMMARY JUDGMENT 


In support of their motion for summary judgment, Bittinger and 
his agent, the National Metropolitan Bank, relied upon Gardner Wi 
United States, 99 U.S. App. D.C.186, 238 F.2d 262, where this Court 
held: : 


"* * * The Marshal was acting in execution of a writ 
> of the Municipal Court for the District of Columbia. | 
, Accordingly he was not ‘acting within the scope of his office 
or employment’ by the Government of the United States, and 
the United States has not consented to be sued for his alleged 
7 misconduct. 63 Stat.62, 28 U.S.C. Sec. 1346 (b). If the 
District Court had had jurisdiction of the present suit, the 
United States would have been entitled to summary judg- 
ment, for the complaint and affidavits show that the | 
Marshal lawfully evicted the plaintiff after proper notice." 
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Upon the basis of that authority they contended that, as a matter of law, 

they were not liable for the Bank's negligent handling of Mrs. Wilson's 

personalty, because the pleadings showed that when the Bank moved 
| Mrs. Wilson's personalty from the rented premises, it was lawfully 
evicting her in execution of a writ of the Municipal Court. Snyder v. 
Hart, 64 App. D.C. 353, 78 F.2d 237, shows that their contention is 
erroneous, for that case establishes that even if the United States 
Marshal, rather than the National Metropolitan Bank, has removed the 
personalty from the rented premises, the Marshal would have been 
liable for any damages thereto caused by his negligent conduct. 


In support of their motion for summary judgment, Bittinger and 
the Bank also contended that the record established that there was no 
negligence on their part in the removal of Mrs. Wilson's personalty 
from the rented premises to the sidewalk. The absurdity of this con- 
tention is demonstrated by reference to the Complaint which alleged such 
negligence (J. A. 1-3); the Answers of these defendants which admitted 
that the Bank removed the personalty, but denied any negligence in 
doing so (J. A.5-8); Mrs. Wilson's deposition, in which she testified 
under oath that that part of the personalty which was recovered from the 
District of Columbia warehouse was in a damaged or destroyed condition 
(J. A. 23); the detailed list cf Mrs. Wilson's personalty which was de- 
stroyed, damaged or lost when it was recovered from the warehouse of 
the District of Columbia, which list was attached to her sworn answers 
to the interrogatories propounded by these defendants (J. A. 17-21); the 
sworn answers wherein Mrs. Wilson amplified the allegations of the 
complaint with respect to the negligence of these defendants, as follows: 


"10. My personal property, as set forth in the detailed 
list attached hereto in answering interrogatory 
No.11, was soiled, marred, scarred, broken, or 
destroyed as a result of the lack of reasonable care 
exercised by the defendants Charles O. Bittinger and 
the National Metropolitan Bank of Washington in re- 
moving said personalty from the premises 1519 - 
26th Street, N. W., Washington, D.C., to the side- 
walk and/or in failing to pack it in a reasonably 
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adequate manner to safeguard it against damage while in 
storage in the District of Columbia warehouse." (J. A. 
13, 14); 


and the memorandum of points and authorities in opposition to their 


motion for summary judgment, wherein the allegations of the complaint 
were amplified with respect to the negligence of these defendants, as 
follows: 3 


"The plaintiff's deposition shows that the property 
in question was in good condition prior to its removal 
from the premises and that that part of it which was ; 
recovered from the District of Columbia warehouse was 
in a damaged or destroyed condition. At the time of trial 
plaintiff will have testimony of other persons to corro- 
borate her deposition testimony and also will have, 
testimony detailing the manner in which each article of 
personalty was damaged or destroyed, the manner in 
which it was prepared for storage, and what was done 
with it by employees of the District of Columbia after 
its arrival at the District of Columbia warehouse. | 
This evidence will establish that the damage, destruction 
and loss of this personalty could have occurred only as 
a result of the aforementioned negligence of the defendants 
Bittinger and the National Metropolitan Bank." Cf. Wilson 
v. District of Columbia, 86 U.S. App. D.C. 28, 179 F.2d 446. 
with respect to the amplification of a complaint by the 
opposition to a motion for summary judgment. | 
Certainly this record established that there is a genuine issue as to 
whether the destruction, damage and loss of the personalty was caused 


by the negligence of these defendants in moving it from the rented pre- 


mises to the sidewalk and preparing it for storage in the District of 


Columbia warehouse. 


Bittinger and the Bank also contended that the District Court 
should grant their motion for summary judgment, because "Plaintiff 
has no proof of negligence on the part of these Defendants. " (J. A. 25) 
The sole basis for this contention is the last question asked of Mrs. 
Wilson and the answer she gave thereto when these defendants took her 
deposition. The question and answer are as follows: ! 
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"Q@. Do you have any witnesses, Mrs. Wilson, as to the 
negligence of the National Metropolitan Bank and its agents 
in removing your property from 1519 - 26th Street, North- 
west, May 26, 1954? A. No. I was away, out of town. I 
do not know who stored it." (J. A. 25). 


The above-quoted answer can mean no more than that Mrs. Wilson knew 
of no person who had seen the agents of the Bank take her personalty 
from the rented premises to the sidewalk, as she was out of town when 
that occurred. But, it is not necessary to have a witness who actually 
saw these defendants commit the negligent acts, in order to have proof 
of their negligence. Part of plaintiff's memorandum of points and 
authorities in opposition to the motion for summary judgment is quoted 
above in the preceding paragraph. Therein is outlined the evidence 
plaintiff will introduce at the time of trial. If such evidence is intro- 
duced at trial, it will constitute proof of the negligence of these defen- 
dants. 


The record, as noted above, makes it clear that there are issues 
for a jury to decide, and for that reason it was error to enter summary 
judgment for Bittinger and the Bank. And even if there were some doubt 
as to whether there were issues for a jury to decide, the entry of sum- 
mary judgment would have been an error. As stated in Pierce v. Ford_ 
Motor Co., 190 F.2d 910, 915: 


"* * * It is only where it is perfectly clear that there 
are no issues in the case that a summary judgment is 
proper. Even in cases where the judge is of opinion 
that he will have to direct a verdict for one party or 
the other on the issues that have been raised, he 
shouid ordinarily hear the evidence and direct the 
verdict rather than attempt to try the case in advance 
on a motion for summary judgment, which was never “ 
intended to enable parties to evade jury trials or have 
the judge weigh evidence in advance of its being pre- 
sented. We had occasion to deal with the undesirability 
of disposing of cases on motions for summary judgment r 
where there was real controversy between the parties in f 
the recent case of Stevens v. Howard D. Johnson Co., | 
4 Cir. , 181 F.2d 390, 394, where we said: ‘It must not 
be forgotten that, in actions at law, trial by jury of dis- 
puted questions of fact is guaranteed by the Constitution, 
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and that even questions of law arising in a case involving 
questions of fact can be more satisfactorily decided when 
the facts are fully before the court than is possible upon 
pleadings and affidavits. The motion for summary judg- 
ment, authorized by rule 56 Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A., which in effect legalizes the | 
‘speaking’ demurrer, has an important place * * * in: 
preventing undue delays in the trial of actions to which 
there is no real defense; but it should be granted only 
where it is perfectly clear that no issue of fact is invol- 
ved and inquiry into the facts is not desirable to clarify 
the application of the law. See Westinghouse Electric 
Corp. v. Bulldog Electric Products Co., 4Cir.,179 F. 
2d 139,146; Wexler v. Maryland State Fair, 4 Cir., 164 
F.2d 477, And this is true even where there is no dis- 
pute as to the evidentiary facts in the case but only as to 
the conclusions to be drawn therefrom. Paul E. Hawkinson 
Co. v. Dennis, 5 Cir. , 166 F.2d 61; Detsch & Co. v. 
American Products Co., 9 Cir.,152 F.2d 473; Furton v. 
City of Menasha, 7 Cir., 149 F. 2d 945; Shea v. Second 
Nat. Bank, 76 U.S. App. D.C. 406, 133 F. 2d F. 2d 17, 22." — 


The above-quoted portion of plaintiff's opposition to the motion 
for summary judgment is also sufficient answer to the contention of 
these defendants that they were entitled to summary judgment, because 
"Plaintiff's claim is not one which falls within the doctrine of res ipsa 
loquitur." (J. A. 26) This is true, even if the validity of that contention: 
is assumed, arguendo. If the evidence at trial is as stated in opposition 
to the motion for summary judgment, the issue as to the negligence of 
Bittinger and the Bank is for the jury to decide, without invoking the 
res ipsa loquitur rule. Pierce v. ForndMotor Co., supra, $12, 913. 


Il. 


IN MOVING AND STORING PLAINTIFF'S PERSONALTY, 
THE DISTRICT OF COLUMBIA WAS ENGAGED IN A 
PROPRIETARY FUNCTION AND, THEREFORE, IS NOT 
IMMUNE FROM THIS SUIT. 


"The defense of governmental function to a complaint for negli- 
gence is an obsolescent and dying doctrine."" Calomeris v. ‘District of 
Columbia, 96 U.S. App. D.C. 364, 226 F. 2d 266. While this Court is bound 


to honor the distinctions its decisions have made between governmental 
| 


| 
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and proprietary functions, when its decisions do not afford a direct 
precedent, establishing that the function in question is governmental, 

it need not await expression from Congress to impose liability upon the 
District of Columbia and it will impose liability so as to further re- 
strict rather than extend the doctrine of the municipality's immunity 
from suit for the negligent performance of its governmental functions. 
Scull v. District of Columbia, 102 U.S.App.D.C.__, 250 F. 2d 767, 
cert. denied, 356 U.S. 920. 


As shown by the District of Columbia's motion for summary 
judgment and affidavit in support thereof, it is the District's contention 
that the mere fact that the Police Department arranged with an indepen- 
dent contractor to move the plaintiff's personalty from the sidewalk to 
a warehouse of the District of Columbia and the mere fact that the per- 
sonalty was stored in the warehouse under the custody of the Police 
Department, establishes that the moving and storing were governmental 
functions. The appellant has found no decision of this Court holding, 
under circumstances similar to those in the case at bar, that the moving 
and storage of property by the Police Department is a governmental 
function. And the appellant has found no decision of this Court, directly 
or indirectly holding that regardless of the nature of the work involved, 
if it is done by the Police Department, a governmental function is in- 
voived. Indeed, this Court held in District of Columbia v. Totten, 55 
App. D.C. 312, 5 F.2d 374: 


"a municipality, while engaged in the exercise of its 
police powers and acting in the performance of a govern- 
mental function, is not liable in damages for the negligent 
omissions or commissions of its officers, which result in 
damages to the individual."" (Emphasis supplied) 


The above-quoted language appears to be a holding in accord with the 
great weight of authority that, the fact that an act of a municipality is 
performed by its Police Department does not make that act a govern- 
mental function or, in other words, that the liability or non-liability of 
a municipality in cases of this nature, depends upon the character of the 
duty performed, and not upon the department, officer, or agent by whom 
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the duty is performed. The foregoing is a correct statement of the great 
weight of authority. See Oklahoma City v. Foster, 118 Okl, 120, 247 P. 
80; City of Oklahoma v. Haggard, 170 Okl. 473, 41 P. 2d 109; City of 
Muskogee v. Magee, 177 Okl.39, 57 P.2d 252; City of Tulsa v. 
Washington, 206 Okl. 61,241 P.2d 194; Bertiz v. Los Angeles, 74 Cal. 
App. 792, 241 P.921; City of Denver v. Davis, 37 Colo. 370, 86 P. 1027; 
Jones v. Sioux City, 185 Iowa 1178, 170 N. W. 445; Levin v. City of Omaha, 
102 Neb. 328, 167 N. W. 214; Twist v. City of Rochester, 37 App. Div. 307, 
99 N. Y.S. 850; 38 Amer. Jur., Municipal Corporations, Sec. 574. For 
example, in the first case cited, the Foster case, it was held that the 
fact that the Police Department operated a garage to repair and maintain 
the Department's vehicles, did not make the operation of the garage a 
governmental function; and that the City of Oklahoma was not immune 
from suit and was liable to Foster, who was injured when struck by a 
police car driven by a policeman in the performance of his patrol duties, 
since the accident occurred because of the negligent manner in which the 
brakes of the car were repaired in the garage operated by the Police 
Department. ! 


Once it is established that the operation of a warehouse by the 
Police Department is not a governmental function, simply because it is 
operated by the Police Department, the question remains whether the 
operation of a warehouse by any department of a municipality is a govern- 
mental or proprietary function. It is well established that warehousing 
is a proprietary and not a governmental function, especially where a fee 
is charged for the storage of property. See City of Orange v. Lacoste, 


Inc., 210 F.2d 939; McQuillan, "The Law of Municipal Corporations", 


Vol. 18, (3rd Ed. 1950), p.410; Central Barge Company v. Minneapolis, 
123 F.Supp. 275; 63 C. J.S., Municipal Corporations, Sec. 911. 


In the memorandum of points and authorities in opposition to the 
District's motion for summary judgment, the District Court's attention 
was called to the fact that "In the case at bar, the District of Columbia 
refused to return the plaintiff's property to her, until she had paid the 
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charge established by the District for the storage of said property in its 
warehouse." Cf. Tillman v. District of Columbia, 58 App. D.C. 242, 

29 F.2d 442, with respect to the bearing that an enforced contribution, 
assessed upon individuals particularly benefited by a function of the 
municipality, has on the determination of whether that function is govern- 


mental! or proprietary. 
In Scull v. District of Columbia, supra, this Court held: 


"* * * We cannot, consistent with rationality, make 
any meaningful distinction between the negligence of 
servants of the District in regard to the installation 
and maintenance of sewers, and negligence in regard 
to the instant operations in connection with the instal- 
lation and maintenance of water mains. This is all the 
more evident since sewage disposal much more closely 
partakes of a governmental function than does the sup- 
plying of water. ? 


3. Cf. City of Trenton v. State of New Jersey, 1923, 262 
U.S. 182,191, 43 S.Ct.534, 538, 67 L. Ed. 937; "[Municipalities] 


have been held liable when such acts or omissions occur in the 
exercise of the power to build and maintain bridges, streets and 
highways, and waterworks, construct sewers, collect refuse and 
care for the dump where it is deposited. '' (Emphasis supplied. )" 


Likewise, it is submitted that this Court cannot, consistent with rational- 
ity, make any meaningful distinction between the negligence of servants 
of the District in regard to collection of refuse and care for the dump 
where it is deposited and negligence in regard to the ins tant operations 

in connection with the collection of plaintiff's personalty from a public 
sidewalk and the care taken of it in the warehouse where it was deposited. 


Finally, it should be noted that in taking plaintiff's personalty 
from the sidewalk and storing it in its warehouse, the District of 
Columbia was performing its duty to maintain its streets in a reason- 
ably safe condition, by removing an obstruction to travel. Williams v. 
District of Columbia, 22 App.D.C. 471. And the District is liable for 
its negligence in the performance of that duty. Booth v. District of 
Columbia, 100 U.S. App. D.C.32, 241 F.2d 437. 
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CONCLUSION 


For the reasons stated above, this Court should reverse the 
summary judgment entered in favor of the defendant, the District of 
Columbia, and the summary judgment entered in favor of the defen- 
dants, Bittinger and the National Metropolitan Bank; and should re- 
mand this case to the District Court for trial. 3 


Respectfully submitted, 


JOHN GEYER TAUSIG 


Investment Building 
Washington 5, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX | 


[Filed May 24, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HESTER O'NEILL WILSON i 


Box 575 : | 
Hanover, New Hampshire, : | 
Plaintiff | 

vs. : ! 


CHARLES O. BITTINGER 
3403 "C" St., N. W. 
Washington, D. C. 


ana : Civil Action No. 1251-57 


NATIONAL METROPOLITAN BANK 
613 - 15th St., N. W. 
Washington, D. C. 


and ; 

The DISTRICT OF COLUMBIA ! 

and : 3 

THE UNITED STATES OF AMERICA, 
Defendants. 


COMPLAINT | 
(FOR DAMAGES TO PERSONAL PROPERTY 
AND FOR LOSS OF INCOME) 


1. Plaintiff, Hester O'Neill Wilson, is a citizen of the United 
States and a resident of the State of New Hampshire, The defendant, 
Charles O. Bittinger, is a resident of the District of Columbia. The 
defendant, National Metropolitan Bank, is acorporation organized and 
doing business in the District of Columbia. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of Three Thousand 
Dollars ($3000.00). This Court has jurisdiction of this cause of action 
under provisions of Titles 1-102, 11-306 and 12-208 of the District of 
Columbia Code, 1951 Ed., and the provisions of the Federal 'Tort Claims 
Act of June 25, 1948, as amended, 62 Stat.933 et sequitur, 28 U.S.C.A, 
1346, 1402-2671, et sequitur. 
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2. For sometime prior to January 1, 1954, the plaintiff had rented 
the premises known as 1519 - 26th St., N.W., Washington, D.C., from 
the defendant, Bittinger, through his rental agent, the defendant, National 
Metropolitan Bank. However, during the early part of 1954, plaintiff 
was absent from the city due to illness requiring surgery, and as of 


April 6, 1954, was in arrears in her rent for the months of January, 
February, and March, 1954. On April 6,1954, the defendant, National 
Metropolitan Bank, acting as agent for the defendant, Bittinger, fileda 
complaint against the plaintiff in the Landlord and Tenant Division of the 
Municipal Court for the District of Columbia, alleging default in the pay- 
ment of rent for the aforesaid period and demanding possession of the 
premises. On April 8,1954, that complaint and the accompanying sum- 
mons were served upon the plaintiff by posting a copy thereof on said 
premises, because the defendant therein was not to be found and no 
person above the age of sixteen was to be found on the premises. Judg- 
ment for possession was handed down by the Municipal Court on April 
20,1954, and the Clerk of the Municipal Court issued a writ of restitution 
on April 20 and again on May 14,1954. On May 26,1954, the defendant, 
Bittinger, acting through his agent, the defendant, National Metropolitan 
Bank, removed the plaintiff's personal property from the premises and 
deposited said property on the sidewalk outside of said premises; from 
there said property was removed by the United States Marshal for the 
District of Columbia to the warehouse of the District of Columbia at 469 
"C Street, N. W. All of this was accomplished in Landlord and Tenant 
Case No. 17677-54 without plaintiff's actual knowledge, despite the fact 
that plaintiff was present and actually living in the premises from May 9- 
23, 1954, and had so advised the defendant, National Metropolitan Bank, 
3 by letters of May 11 and 23, 1954, and under cover of the letter of 
May 11,1954, plaintiff sent the defendant, National Metropolitan Bank, 
One Hundred and Fifty Dollars ($150. 00) on account of the overdue rent. 
Plaintiff first acquired actual knowledge of the foregoing when she re- 
turned to the District of Columbia on June 14, 1954, while en route to 
New Hampshire for further surgery, which took place on June 18, 1954. 
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an 3. Because of the expenses involved in the aforementioned sur- 
gery and because of the long period of convalescence which was required 
therefrom, plaintiff was unable to remove her personal property from 
the warehouse of the District of Columbia until January 12, 1955, and was 
unable to completely sort, repack, and inventory said property until on 
or about July 1,1955. It was on the latter date that she first! had know- 
ledge of the extent of the destruction, damage, and loss of that property 
which resulted solely from the negligent and careless manner in which 
the defendant, National Metropolitan Bank, acting as agent for the defen- 
dant, Bittinger, removed said property from the premises known as 
1519 - 26th St., N.W., the negligent and careless manner in which the 
United States Marshal for the District of Columbia moved said property 
from the sidewalks of said premises to the warehouse of the District of 
Columbia, and the negligent and careless manner in which said property 
was stored by the District of Columbia in said warehouse. : 

4. The plaintiff is an author with many published works. Included 
in the property that was destroyed, damaged, or lost in the aforesaid 
manner was the plaintiff's original notification shelf, i.e., the originals 
of her published works; and research papers collected over a period of 

4 ten years, which constituted the material for a biography plaintiff 
had contracted to write. As a result of said destruction, damage, and 
loss to the original notification shelf and research papers, plaintiff was 
precluded from completing the biography in due time and thus lost sub- 
stantial income. : 

5. By letter of July 8, 1955, plaintiff gave written notice to the 
District of Columbia of the approximate time, place, cause and circum- 
stances of the aforementioned damages, all as required by Title 12-208 
of the District of Columbia Code, 1951 Ed. 

WHEREFORE plaintiff demands judgment against each and all of 
the defendants in the sum of Fifteen Thousand Dollars ($15, 000. 00). 


/s/ John Geyer Tausig 
Attorney for Plaintiff 
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Plaintiff demands a jury trial of the issues herein, except for the 
issues herein involving the United States. 
/s/ John Geyer Tausig 


[Filed June 10, 1957] 


MOTION OF DEFENDANT DISTRICT OF COLUMBIA 
FOR SUMMARY JUDGMENT 


The defendant District of Columbia moves the Court for summary 


judgment in its favor on the ground that the complaint, when considered 
with the affidavit of Earl P. Hartman, hereto annexed, marked "Defendant 
District of Columbia's Exhibit 'A'", and made a part hereof by reference, 


show that there is no genuine issue as to any material fact and that the 
defendant District of Columbia is entitled to judgment as a matter of law. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ George C. Updegraff, 
Asst. Corporation Counsel, D.C. 


/s/ Robert D. Wise 
Asst. Corporation Counsel, D.C. 
Attorneys for defendant District of 
Columbia 


37 DEFENDANT DISTRICT OF COLUMBIA'S EXHIBIT "A" 
DISTRICT OF COLUMBIA, S.S.: 

Earl P. Hartman being first duly sworn on oath according to law, 
deposes and says that he is an Inspector, Metropolitan Police Depart- 
ment, D.C., assigned as Chief, also Property Clerk; that in his capacity 
as Property Clerk of the Metropolitan Police Department he has custody 
of all property, or money alleged or supposed to have been feloniously 
obtained, or which shall be lost or abandoned, and which shall be there- 
after taken into the custody of any member of the police force. Deponent 
further says that according to the records of his office the United States 
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Marshal's office on May 26, 1954, set out all of the property of Mrs.., 
Hester O'Neill Wilson, the within plaintiff, from a-residence located at 
1519 - 26th Street, N.W., Washington, D.C., and placed it on the side- 
walk space. That the United States Marshal's Office notified the Metro- 
38 politan Police Department of its action and the police department made 
arrangements to remove the property from public space, and subsequently 
had it removed by its contractor to the warehouse under the supervision 7 
of deponent. : 
/s/ Earl P. Hartman 
[JURAT dated June 7, 1957. ] 


6 [Filed July 15, 1957] 


ANSWER OF DEFENDANT, 
NATIONAL METROPOLITAN BANK OF WASHINGTON 


First Defense : 

1. The complaint fails to state a cause of action upon Ss relief 

can be granted. : 
Second Defense : 

Answering the complaint paragraph by paragraph, this Defendant 
states as follows: 

1. It admits that it is a corporation organized and doing business 
in the District of Columbia, and that this Court has jurisdiction over 
this matter. | 
2. It has no knowledge as to the residence or citizenship of the 
Plaintiff. : 

3. It admits, as Plaintiff alleges, that all of its actions in this 
matter were as agent for CHARLES O. BITTINGER; and it also admits 
as also alleged by Plaintiff in Paragraph 2 of her complaint that it took 
all of the steps as demanded by Title 11 of the 1954 District of Columbia 
Code, in that, as stated by Plaintiff - : 

a. Ata time when the rents on the premises for January, 


i 


February, and March 1954 were in arrears, it, as such agent, on 
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April 6, 1954 filed a complaint against Plaintiff in the Landlord 
and Tenant Division for the Municipal Court for the District of 
Columbia alleging default in the payment of rent for the afore- 
said period and demanding possession of the premises; 
b. On April 8, 1954, complaint and attached summons 
were served on Plaintiff by posting copy thereof on premises, 


because Plaintiff and no person above the age of sixteen (18) was 


to be found on the premises; 

c. On April 20,1954, judgment was entered by the afore- 
said Court for possession of the premises, and the Clerk of said 
Court issued writs of restitution on April 20 and again on May 
14, 1954; 

d. That on May 26,1954, the writ of restitution was exe- 
cuted by the United States Marshal for the District of Columbia 
who supervised the removal of Plaintiff's personal property from 
the premises and the depositing of the same on the sidewalk out- 
side the premises; that police officers and a representative of the 
United States Marshal were present when the furniture was re- 
moved from the premises to the sidewalk; and that the furniture 
was thereafter removed from the sidewalk by the Metropolitan 
Police Department, so far as this Defendant knows. 

4. It denies, as alleged in Paragraph 2 of the complaint, that it 
ever received the letter of May 11, 1954 from Plaintiff and the sum of 
One Hundred Fifty ($150. 00) Dollars alleged to have been contained in 
said letter as payment on the overdue rent; and alleges that in any event, 
this is irrelevant and immaterial. 

Third Defense 

1. This Defendant states that it exercised the requisite degree of 
care in the removal of the Plaintiff's possessions from the premises in- 
volved and that no damage was done to the same. 

2. This Defendant further states that any damage or loss to the 
Plaintiff's property was caused by her own carelessness and neglect. 
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Fourth Defense 
1. This Defendant specifically denies each and every allegation 
of the complaint not specifically admitted. 
WHEREFORE, Defendant NATIONAL METROPOLITAN BANK OF 
WASHINGTON demands that this suit be dismissed as to it with costs 





e | assessed against the Plaintiff. 
MERCIER, KERTZ, SANDERS é BAKER 
. BY: /s/ Lucien H. Mercier 
By: /s/ N. Meyer Baker 


613 - 15th Street, N.W. Suite 710 
Washington 5, D. C.-ME 8-2241 
Attorneys for the Defendant, 
NATIONAL METROPOLITAN BANK OF 
WASHINGTON | 


[Certificate of Service ] | 


| 9 [Filed July 15, 1957] : 
ANSWER OF DEFENDANT, CHARLES O. BITTINGER | 
First Defense : 
1. The complaint fails to state a cause of action upon which relief 
F can be granted. | 
Second Defense 
Answering the complaint paragraph by paragraph, this, Defendant 
" states as follows: 
1. He admits that this Court has jurisdiction over this matter but 
- has no knowledge as to the residence or citizenship of the Plaintiff nor 
is he called upon to answer any of the remaining allegations of said 
paragraph. | 
2. He admits that the Plaintiff was a tenant of his in premises 
1519-26th St., N.W., Washington, D.C., which property was managed 
f by the NATIONAL METROPOLITAN BANK OF WASHINGTON, as this 
: Defendant's agent. He further admits that when rent due from the Plain- 
tiff became in default, pursuant to statutory provisions, he sought and 
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obtained possession of his property through regular landlord and tenant 
proceedings in the Municipal Court for the District of Columbia as Plain- 
tiff herself alleges, under which judgment for possession against the 
Plaintiff and execution thereon were regularly procured as Plaintiff her- 
self alleges and obtained possession of his said real property on or about 
May 26, 1954. * 

3. All of the remaining allegations of said paragraphs 2, 3 and 4 
are denied in their entirety. 

4. This Defendant is not called upon to answer the allegations of 

10 paragraph 5 of the complaint. 

5. This Defendant denies that there was any negligence on his part 
or any of his agents, servants or employees, in the routine removal of 
the Plaintiff's possessions from the property which she formerly rented 
from this Defendant. 

Third Defense 

1. This Defendant states that any damage or loss to the property 
of the Plaintiff was caused by her own carelessness and negligence in 
failing to look after and care for the same and in neglecting her property 
after she knew or should have known that she was being evicted from the 
premises she had formerly rented from this Defendant. 

Fourth Defense 

1. This Defendant specifically denies each and every allegation of 
the complaint not specifically admitted. 

WHEREFORE, Defendant CHARLES O. BITTINGER demands that 
this suit be dismissed as to him with costs assessed against the Plaintiff. 

MERCIER, KERTZ, SANDERS & BAKER 
By: /s/ Lucien H. Mercier 
By: /s/ N. Meyer Baker 


Attorneys for the Defendant, 
CHARLES O. BITTINGER 


[Certificate of Service] 
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[Filed August 14, 1957] 
INTERROGATORIES TO THE PLAINTIFF . 
Rule 33 of the Federal Rules of Civil Procedure require that you 
furnish the answers to the following interrogatories propounded to you 
herewith, under oath, and fully, within fifteen (15) ae after dae have 


received a copy of the same. 

1. State the period of time that you rented the premisés 1519- 
26th Street, N. W., Washington, D.C. up to your eviction from said 
premises on May 26, 1954. i 

Answer: : 

2. State the exact days that you occupied the above premises be- 
tween May 9 and May 23, 1954. 

Answer: 

3. State when you returned to the District of Columbia after May 
26, 1954. ! 

Answer: 3 

4. State whether or not any person or persons occupied the house 
with you during the period of time from May 9 to May 23, 1954. If so, 
state the name and address of such person or persons. 

Answer: | 

9. Attach to these interrogatories a copy of your letter of May 
11,1954 and state the place from which the letter was sent, the date that 
it was sent and the method by which it was sent to the Defendant, National 
Metropolitan Bank of Washington. 

Answer: : 

6. State the date and place from which the alleged One Hundred 
Fifty ($150. 00) Dollars payment for rent was made as set forth in your 
alleged letter of May 11,1954 and the form of RESEND | that is, 
whether by cash, check, money order, etc. 

Answer: 

7. State the actual time that you spent at the premises 1519-26th 
Street, N.W., Washington, D.C. from January 1, 1954 to May 26, 1954. 

Answer: 
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8. State whether these premises were occupied by anyone else 
from January 1, 1954 to May 26,1954 and if so, furnish the names and 


address of such person or persons. 


Answer: 


9. State whether or not the contents of the above premises were 
insured during the year 1954 and if so, furnish the amount and kind of 
insurance and the agent and company who carried this coverage. 

Answer: 

10. State in detail the circumstances surrounding the alleged 
damage to your property by the Defendants, Charles O. Bittinger and the 
National Metropolitan Bank of Washington. 

Answer: 

1i. Attach to these interrogatories a detailed list of the items 
allegedly damaged and the value thereof, if any. 

Answer: 

12. If the items allegedly damaged have value, state the value and 
the basis of the determination of the value of these items. 

Answer: 

13. State whether or not you employed any person or persons to 
care for your premises at 1519-26th Street, N. W., during your absence 
from the District in 1953 and 1954. If so, please furnish the name and 
address of such person. 

Answer: 

14. Your complaint alleges that you are an author by profession 
and have published a number of articles. Give the title of the articles 

13 published, the date of publication and the name and address of the 
publisher or publishers. 

Answer: 

15. Describe the original notification shelf alleged to have been 
damaged, lost or destroyed. State if this shelf had any value and if so, 
state the basis for the determination of its value. 

Answer: 
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16. List the research papers allegedly collected over a ten (10) 
year period of time and allegedly lost, destroyed or damaged in your 
complaint. 


: 
Answer: : 


17. State the details of the contract entered into by you for the 
completion of a biography, including the name and address of the person 
with whom you contracted for this work, the date of the contract and the 
consideration for the same. [If the contract was in writing, attach a copy 
of it to these interrogatories. i 

Answer: | 

18. State the names and addresses of your witnesses in this case 
together with the names and addresses of any persons os information 
pertaining to your claim under this suit. 

MERCIER, KERTZ, SANDERS & BAKER 


By: /s/ N. Meyer Baker 
_ : Attorneys for the Defendants, 
[Certificate af Service] Charles O. Bittinger and National 
Metropolitan Bank of Washington 


14 [Filed September 16, 1957] 


CROSS-CLAIM OF THE DEFENDANTS, 
NATIONAL METROPOLITAN BANK OF WASHINGTON and 
CHARLES O. BITTINGER 
Against 
THE DISTRICT OF COLUMBIA and 
THE UNITED STATES OF AMERICA 


NOW COME the Defendants, the NATIONAL METROPOLITAN 
BANK OF WASHINGTON and CHARLES O. BITTINGER, by their attorneys 
of record, and make cross-claims against the UNITED STATES OF 
AMERICA and the DISTRICT OF COLUMBIA alleging that: — 

1. These Defendants had the exclusive custody and control of the 
removal of the Plaintiff's property from the premises at 1519-26th 
Street, N.W., Washington, D.C. on May 26, 1954, to the warehouse of 
the Police Department, to the Plaintiff on or about January 12, 1955. 

2. That any loss, damage or destruction to the Plaintiff's property 
during the period of time referred to above is chargeable solely to the 
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Defendants, the UNITED STATES OF AMERICA and the DISTRICT OF 
COLUMBIA, acting through their agents and employees. 

3. That the cross-claimants, the NATIONAL METROPOLITAN 
BANK OF WASHINGTON and CHARLES O. BITTINGER, were in no way 
responsible for or connected with the property of the Plaintiff during the 
period of time referred to above. 

WHEREFORE, the cross-claimants, the NATIONAL METROPOLI- 
TAN BANK OF WASHINGTON and CHARLES O. BITTINGER, claim of the 
Defendants, the UNITED STATES OF AMERICA and the DISTRICT OF 
COLUMBIA, judgment for all or any part of any judgment which may be 

15 recovered against them by the Plaintiff herein. 
MERCIER, KERTZ, SANDERS & BAKER 


By: /s/ N. Meyer Baker 
Attorneys for the Defendants and 
Cross-Claimants, The National 
Metropolitan Bank of Washington 
and Charles O. Bittinger 


[Certificate Of Service ] 


16 [Filed October 4, 1957] 
ORDER 
This cause came on for hearing on a complaint for damage to 
personal property and upon defendant District of Columbia's Motion for 
Summary Judgment and upon consideration thereof, the memoranda filed 
by opposing counselandoral argument in open court and it appearing to 
the court that the damage alleged resulted from the performance of a 
governmental function by the District of Columbia for which the District 
of Columbia is not liable in damage as a matter of law and that the 
complaint should therefore be dismissed. It is this 4th day of October, 
1957, 
ORDERED, That the motion for summary judgment for the District 
17 of Columbia be, and the same is hereby granted and that the com- 
plaint be and it is hereby dismissed as to the defendant District of Columbia. 


/s/ Alexander Holtzoff 
[Certificate Of Service ] JUDGE 
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18 [Filed December 11, 1957] 


PLAINTIFF'S ANSWERS TO WRITTEN INTERROGATORIES 
OF DEFENDANTS CHARLES O. BITTINGER | 
AND NATIONAL METROPOLITAN BANK OF WASHINGTON 


1. I rented the premises 1519 - 26th Street, N. W., Washington, 
D.C., from on or about the 1st or 15th day of October, 1948, to the 
date of my eviction from said premises on May 26, 1954. | 

2. I occupied said premises every day between May 9 and May 
23, 1954. i 

3. After May 26, 1954, I returned to the District of Columbia 
about 1:30 a.m. on June 15, 1954. ! 

4. No other person occupied the house with me during the period 
of time from May 9 to May 23, 1954. : 

5. Attached hereto is a copy of my letter of May 11, 19 54, to Mr. 
William R. Hagan, Trust Department, National Metropolitan Bank, 613- 
15th Street, N.W., Washington, D.C. I sent said letter by first-class 
mail by depositing it in the mail box at the corner of 14th & G Streets, 
N.W., Washington, D.C., on May 11, 1954. ! 

6. The $150 payment for rent was made by check and enclosed in 
the aforementioned letter of May 11, 1954. 

19 7. I was actually in the premises 1519-26th Street, N. W., 
Washington, D.C., from on or about February 1, 1954, to on or about 
March 15,1954, and from on or about May 9 to May 23, 1954. 

8. To my knowledge no other person occupied said premises from 
January 1, 1954, to May 26, 1954. 

9. The contents of the above mentioned premises were b not insured 
during the year 1954. ! 

10. My personal property, as set forth in the detailed list attached 
hereto in answering interrogatory No. 11, was soiled, marred, scarred, 
broken or destroyed as a result of the lack of reasonable care exercised 
by the defendants Charles O. Bittinger and the National Metropolitan Bank 
of Washington in removing said personalty from the premises 1519 - 
26th Street, N.W., Washington, D. C., to the sidewalk and/or in failing 
to pack it in a reasonably adequate manner to safeguard it against damage 
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while in storage in the District of Columbia warehouse. 

1i. Attached hereto is a detailed list of the items damaged and 
the values thereof and the basis of the determination of said values. 

12. See answer to interrogatory No. 11. 

13. I did not employ any person or persons to care for the pre- 
mises at 1519 - 26th Street, N. W., Washington, D.C., during my ab- 
sence from the District of Columbia in 1953 and 1954. 

14. The articles I have published, their date of publication, and 
the name and address of the publisher are as follows: 


(1) In 1943 Mademoiselle Magazine published an article 


written by me. Commencing in 1944 various articles and 
stories written by me were published in Child Life, Ameri- 
can Girl, and Christian Science Monitor. 

YOUNG PATRIOTS, published in 1948 by Thomas Nelson 
and Sons, 19 East 47th Street, New York, N. Y. 

{In 1944 I began writing the stories which were collected 
and published under the title of YOUNG PATRIOTS in 1948. 
Prior thereto most, if not all of them, had been published 
in such periodicals as Child Life, the Christian Science 
Monitor, and American Girl. ) 

THE PICTURE STORY OF THE PHILIPPINES, published 
in 1948 by David McKay Company, 55 - 5th Avenue, New 
York, N. Y. 

THE PICTURE STORY OF HAWAII, published in 1950 by 
David McKay Co. 

THE PICTURE STORY OF ALASKA, published in 1951 by 
David McKay Co. 

THE PICTURE STORY OF NORWAY, published in 1951 by 
David McKay Co. 

THE PICTURE STORY OF DENMARK, published in 1952 
by David McKay Co. 

THE PICTURE STORY OF SWEDEN, published in 1953 by 
David McKay Co. 
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4 (9) Aseries of my articles on the United States Foreign 
Service were published in 1950 by the Christian Science 
Monitor and were reprinted in the Congressional Record. 
(10) Aseries of articles on the FBI Crime Detection Labora- 


‘ tory and a biography of J. Edgar Hoover were published in 
> 1953-1954 by Open Road--American Boy magazine. 
7 (11) Several of my articles have been published in the Washington 


Star Magazine Section, but I do not have the dates. 
15. The original notification shelf which was damaged, lost or 
destroyed, consisted of the original manuscripts of my published works 
| and two or three copies of each of the works as published. As of the 
present date, the only known value of these documents is the cost of re- 
+ placing the copies of the published works, if replacements can be found. 
However, these documents were of value to the plaintiff, as publishers 
to whom she submits her new works almost always request copies of 
her published works, in order to evaluate the new works. : 
16. The research papers collected over the ten-year period and 
lost, damaged or destroyed, as set forth in the complaint, were a 
tremendous volume of articles concerning Harold Stassen, which the 
plaintiff had collected for the purpose of writing a biography of Harold 
> Stassen. : | 
17. For several years I have had an oral agreement to write a 


biography of Harold Stassen for Life Magazine. Life Magazine holds a 


, 21 carbon copy of the finished chapters. It was contemplated that 
| publication of them would be commenced in Life Magazine in September 
> or October of 1957, but publication has been postponed. The considera- 
tion for my work on this subject has not been finalized. 
‘ 18. The names and addresses of my witnesses in this case are: 


(1) Mr. and Mrs. Robert Gillett | 
c/o General Electric | 
Tempe, Arizona 


a (2) George Poe 
! 1404 New York Avenue, N. W. 
Washington, D. C. 
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(3) Mrs. Henning Nelms 
2331 Cathedral Avenue, N. W. 
Washington, D. C. 


/s/ Hester O'Neill Wilson 
[JURAT, dated December 10, 1957. ] 
[Certificate Of Service] 


22 May 11, 1954. 


Mr. William A. Hagan 
Trust Department 

National Metropolitan Bank 
613 Fifteenth Street, N. W. 
Washington, D. C. 


Dear Bill: 

Enclosed you will find my check for $150 as a partial payment on 
the outstanding rent at 1519-26th Street, N.W. This is the first minute 
I have had to send it to you since I arrived home late Sunday, as I have 
a great deal to do on my FBI articles and continuing my biography of 
Mr. J. Edgar Hoover. The first installment has been printed this month, 
so I have my hands full keeping hard at it to keep enough installments 
ahead of the printer with material. 

I had very bitter news at my last hospital check-up the end of the 
month that they feel they must operate again as soon as possible. How- 
ever, we are all keeping our fingers crossed that this is the last time 
they will have to. As a consequence, I have to keep researching and writ- 
ing right around the clock to make my deadlines for various commitments 
before they operate once more. 

When I left New York, there were to be checks deposited to my 
account, and as I receive advices of deposits from the bank, I will be 
sending you more along as quickly as possible on the rent. I do thank 
you for your patience through this difficult time, but I know with what 
you went through with operations, you of all people understand the 
situation. 

I was most disturbed when I got home at last to find that so far the 
fence that is lying all over the garden has not yet been moved. As I 


: 17 | 


- wrote you in March, it is ruining the lovely garden this time of the year, 


and makes it practically unusable. I cannot of course throw it away, 
: : 


since it is not my property, but I would be grateful if you would either 
have it disposed of, or use the parts of it that are good to repair the 

‘ rest of the fence, as I suggested in my March letter, and make it possible 
| for me to have the garden taken care of and put in good order as it should 
: be for summer use. ! 

Sincerely, : 

/s/ Hester O'Neill 


23 [Filed April 16, 1958] 


LIST OF PERSONALTY BELONGING TO MRS. HEST ER 
O'NEILL WILSON WHICH WAS DESTROYED, DAMAGED 
OR LOST WHEN IT WAS REMOVED FROM 1519 - 26TH 
STREET, N.W., ON MAY 26, 1954, AND/OR WHEN IT 
WAS STORED IN A DISTRICT OF COLUMBIA WAREHOUSE 
° FROM THAT DATE TO JANUARY 12,1955, THE DESTRUC- 
| TION, DAMAGE AND LOSS HAVING BEEN DISCOVERED 
, ONLY AFTER THE PROPERTY WAS REMOVED FROM 
THE WAREHOUSE ON THE LATTER DATE. 


| Damage to portrait of Hannah Adams by Samuel F.B. Morse. ..- $750. 00 
mi (Estimate to repair damage obtained from Francis Sullivan 
of the National Gallery of Art.) 


Damage to frame on above portrait sseculilain-Aitascsamas ee 100. 00 
(Estimate for repair obtained from Fred Reith of the 7 
National Gallery of Art). 


Depreciation in value of portrait even after repairs are 

TAGE iw advex eve HENS PS EPA Oe ww © BES Oe One be OO Oo eee i... 250.00 

(Appraisal made by art expert Frank X. Kelley of 
917 Third Avenue, New York City). 


» Loss of 6" x 6" portrait of a head of a woman by Marie 
Laurencin, in an antique blue velvet frame.............. --- 150.00 
(Appraisal made by art expert Frank X. Kelley of above address) 
Damage to nest of four Chinese old Rosewood tables........ '.. 185.00 


(Estimate to repair and depreciation after repairs are completed 
was obtained from James Wanveer of the Orientale, 1518- 1520 
Wisconsin Avenue, N. W.) 
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Damage to Tiffany clock . . . — $ 55.00 
(Estimate for repairs obtained from a A. “Wolfarth, Chief 
Watch and Clock Repairer of Galt & Bros., Inc., 607-13th 
Street, N.W., Washington, D.C.) 


Damage to black Fox fur (Moth-eaten and apparently chewed 
by mice) 50. 00 
(Replacement value at William Rosendorf, Furrier, 
1215 G Street, N. W., Washington, D. C.) 


Damage to #4180 Royal Haeger pottery lamp and shade. . . 8.50 
(Wholesale cost of this lamp obtained from Royal Haeger 
Lamp Company, Inc., Dundee, Illinois) 


Soils and stains on grey satin dressing table skirt, which 
cannot be removed. . 
(Replacement value obtained from several District of 
Columbia Department Stores) 


Damage to antique fireplace andirons , 12.50 
(Estimate to repair broken piece and to refinish obtained 
from D.L. Bromwell,Inc., Silversmiths, 710-12th Street, 
N.W., Washington, D.C.) 


Damage to French evening bag, beaded (apparently rat 
chewed) 30. 00 
(Estimate to repair obtained from the Embroidery Shop, 
827 - 11th Street, N. W., Washington, D.C.) 


Destruction of one fingerbowl, one fruit plate and one glass 
coaster of a full set of 12 Shen Shao An Lang Kee Fuchow, 
Chinese handmade to order lacquer fingerbowls, fruit plates 
and glass coasters 30. 00 

(Estimate of value of broken items which cannot be replaced 
and depreciation of set made by James Wanveer of above 
address). 


Destruction of three Chinese porcelain rice bowls. . . 16. 50 
(Estimate of cost of replacing obtained from James Wanveer 
of the above address). 


Damage to two Chinese pewter tea caddies and the destruction 
of one miniature Chinese pottery dish 11.00 
(Estimate to repair pewter caddies and to replace dish ob- 
tained from James Wanveer of above address). 


Damage to Petit Point footstool cover (stains which cannot 
be removed) , 30.00 
(Estimate to replace obtained from the Embroidery Shop of 
the above address). 


Loss of grey plastic bedroom telephone cover. ... 
(Cost of replacement in District of Columbia stores) 
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19 
Bill for laundry of sheets and spreads in which Mrs. Wilson’ s 


clothes were tied up $ 1.60 
(Work done by Washington Laundry, 27th & K Streets, N. W. ) 
Damage to rugs resulting from soils and stains . . 37.40 


(Charge made by Bergmann's, Inc., 623 G Street, N. W., for 
removing soils is shown above but this figure does not include 
the cost of dyeing to obliterate the stains that cannot be re~ 
moved by cleaning or the cost of replacing one 9 x 12 i 
which is so badly stained that it is a total loss) 


Cost of cleaning soiled couch cover and 4 pillows ... | 4.00 


Damage to three lamp shades. ....... ‘ 30.00 
(These shades are bent to such an extent that they will have 
to be replaced and Miriam Crocker is now quoting identical 
shades at $10 each) 


Cost of replacing 24 missing highball glasses originally oe 


chased from Little Caledonia ........... - ; 4.40 
Cost of replacing two large cast iron skillets which are missing. 

(Priced at Woodward & Lothrop at $2.35 each). . ... , 4.70 

Cost of replacing missing garbage andtrashcans .... ! 10.90 


(Priced at Sears) 7 


Cost of laundering soiled bed linens at Washington Laundry ! 
TRICRR 0 i a ke ew Se Se Se | 3.40 


Cost of laundering stained and soiled slip covers for large 
living room chair and two pillow covers at Washington 
Tyagadry priee® la wt ww HO ee : 4.00 


Cost of laundering draperies at Washington Laundry 
RO Se oe ec ie a we. We eo | 6.00 


Cost of replacing three pairs of above draperies from which the 
stains could not be removed by laundering. ..... , 13.90 


Cost of laundering Chinese table embroidered linens and shawl 
(Estimate obtained from Mme. Viboud, Inc., 1522 Conn.. 260.80 
Ave., N.W., Washington, D.C. ) ! 


Damage to this set of Chinese linens and shawl, resulting ) 
from stains on some of the linens, which cannot be removed 
by laundering, and from rat chewing of others and 
BOOM ie Oe we : 750. 00 
(Estimate to be obtained from expert on Chinese linens, Fred 
Maloof of New York City ) ( Plaintiff's estimate) 


Damage to heavy white seersucker bedspread resulting from 
stains that will not wash out. .......2.2.2.2.. | 8.50 
(Replacement value at Woodward & Lothrop) 
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Missing small vacuum cleaner. . . .. . +--+ «.- $ 19.95 
(Replacement value at Kann's). 


Destruction of one box Alexandra de Makeoff face 
powder oo «vse ss © # @ @ 1.75 


Repair of three crushed hats ......+-+.-. 45.00 
(Estimate to repair obtained from millinery shop) 


Cost of cleaning clothes for which Mrs. Wilson had immediate 
MEGG 0 ei ow te = a 
(Bill submitted by Needlecraft Service Shop, 726-11th St., 
N.W., Washington, D. C.) 


Brass floorlamp base marred beyond use .... 24.95 
(To replace at Woodward & Lothrop) 


16. 00 


Damage to blankets in which other personalty was tied up 
(ratand moth chewed) = ......424.2..-. 100. 00 
(Cost of replacing with equivalent pair of blankets obtained 
from Woodward & Lothrop) 


Damage to evening dress from rat excrement, which cannot be 
cleaned because the dress isof tulle andlace. ... 100. 00 
(Cost of replacing) 


Damage to summer dress from dry shampoo stain, which will 
BOCClean OUD i ééééééo#wewnsee vee u & 35.00 
(Cost of replacement) 


Damage to carriage boots (Fur chewed off) ..... 5.00 
{Cost of new fur and labor of putting it on the boots) 


Damage to new metal wastebasket which was so bent that it is 
munpsapieg ll wlll OR HR RS 5. 00 
(Cost of replacement) 


Damage to two large towels (rat chewed) ...... 2.80 
(Cost of replacement at Woodward & Lothrop) 
Damage tobed = = ..2.24.2424-24-24-e2e-s ‘ 49.00 


(The mattress is so soiled that it cannot be cleaned, but 
McKittrick, Inc., 166 Wisconsin Avenue, N.W., Washington, 
D.C., has quoted a price of $49.00 for re-covering the 
mattress and repairing the loosened legs and damaged bed 
springs). 


Damage to furniture, including 2 antique Victorian chairs, daven- 
port, needlepoint footstcol, antique handmade Chinese game 
table, red plastic chair, living room end table, 2 end tables, 
1 dressing table stool, 1 antique handmade bedroom chest, 1 
study table top, and 1 bookcase (All of this furniture was scratched 
or marred or stained or had broken legs or shelf missing) 
(Estimate for repairs to be obtained from Chas. A. McGahan, 
8126 MacArthur Boulevard, Bethesda, Md. )(Plaintiff's 
estimate) o##§=#i-# $=. * ee 2s & ew s 500. 00 
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Permanent miniature Christmas tree missing. ... . $ 5.00 
(Cost of replacement) 


Destruction of research papers collected over a period of _ 
ten years for a biography of Harold Stassen (These papers » 
were torn or chewed into ribbons) i 
(Mrs. Wilson is an author with many published works) : 
(Expenses incurred to date in replacing part of papers) .. 350. 00 


Norwegian sheep bell with King Haakon crest, missing 


(Estimate by Norway House, New York City). .... - 8.00 
Collection of Chinese: money, missing. ... . : 


Damage to miscellaneous pyrex dishes, small cups, 1 casserole, 
1 casserole cover, 1 pieplate, 1 glass salad fork, and some 
drinking glasses of full sets of 60r12........ | 15.00 
(Cost of replacement) ! 


Destruction of three Bodley-Hall English china egg cups : 
from a full setofchinag . 1... 62 ee se - . | 72.50 
(Estimate of depreciation of full set of china and cost of 
replacing the three cups obtained from art dealers) ! 


Five Berkeley Square International plated silver teaspoons missing 
from afallsetoflZ o«s#4t eset teuese 
(Cost of replacement to be obtained from the International Silver 
Company, Meriden, Connecticut) = 


Cost of replacing missing spice shelf ......... | 7.09 
Value of recording of ''Farolito" by Tito Guizar, which was | 


» BPATtCGi an album 8 éo$o=s#*ssueveet eke wus 


(This record was broken and Radio Corporation of America 
advises that it is no longer available for the reason that aa 
stock has been entirely exhausted). 


Damage to pink quilted lining for bedroom chest (stains exnabt 
be removed) (Estimate by Woodward & Lothrop)... . | 24.00 


Two #308 Spring pattern salad plates by Pope Gosser, ! 
a arr ae eo ee ee _ 2.50 
(Cost of replacement obtained from B.C. Sammis & Co., Inc. ; 
200 Fifth Avenue, New York 10, N.Y. ) i 


Damage to three used Bermuda cardigans and Bermuda purse 
(chewed by rats and moths) ........ ‘ | 35.00 
(Now selling at Bermuda Shop, New York City, for $25 per: 
cardigan. Purse originally bought at Bermuda Shop for — 
cannot be replaced. ) 


Damage to new Abercrombie & Fitch woolen slacks (Moth and 
rat toles; = +  gswweeseeev cus 45.00 
(Replacement value at Abercrombie & Fitch) | 


Damage to author's original notification shelf, that is, the ori- 
ginals of her published works .......... | 
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[Filed January 2, 1958] 


EXCERPTS FROM DEPOSITION OF 
HESTER O'NEILL WILSON 
EXAMINATION BY COUNSEL FOR THE DEFENDANTS 


BY MR. BAKER: 

Tr. 31 Q. Now, when did you next return to Washington, after Memorial 
Day, or the Sunday before Memorial Day in 1954? A. The 15th of June, 
in the morning, or, if you want to call it late at night. 

Q. When you returned to 1519 - 26th Street, Northwest? A. Yes. 

Q. And what did you find there? A. I found the key would not 
work in the lock and the windows were open and I looked in and my fur- 
niture was not there. 

Q. What did you next do in reference to inquiring about your 
furniture and possessions? A. I actually had to keep on my schedule. 
That is all I could do, as I was on scheduled operations, but I asked Mrs. 
Henning Nelms if she could inquire and find out where my things were. 

Q. What did you learn through Mrs. Nelms or anyone else? 

A. That they were in the District Warehouse. 

Q. Your property? A. Yes. 


Q. Did you inquire at the District Warehouse about your property? 


A. Iwas in the North then. I wrote a letter then. 
Tr. 32 Q. Towhom? A. To the head of the District Warehouse. 

Q. Did you do anything in regard to the removal of your things? 
A. Iasked if they could be kept until I came down to Washington again, 
and they said they would keep them for me. 

Q. When did you next return to the District? A. AsI recall it 
was in January. 

Q. Of what year? A. That would be 1954, wouldn't it? 

Q. You testify from your own recollection, Mrs. Wilson. Mr. 
Tausig can not help you. A. I just wanted to be sure. 

Q. You testify from your recollection and if you are in error in 
any way Mr. Tausig will correct it, Iam sure. A. It would not be 1954; 
it would have to be 1955. 
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Q. Did you do anything about your property at that time? A. Yes; 
I did. | 

Q. What did you do? A. I went to see it in the warehouse and 
removed it with the help of Mr. Robert Gillett. 

Q. What is Mr. Gillett's address? A. Mr. Gillett's present 
address is Scottsville, Arizona. ! 

Q. Is he connected with anyone there? A. Yes; he is. 

Tr.33  Q. Could you tell us where we might reach him? A. We had his 

address in the file; his home address. | 

Q. Is he employed there? A. Yes; he is. 

Q. Do you know by whom? A. I do; by the General Electric 
Company. | 

Q. Then, with Mr. Gillett you sought your property which was in 
the possession of the Metropolitan Police? A. Yes. 

Q. What did you next do with reference to that property? A. I 
took it to the Gillett home; the large pieces I put in storage. | | 

Q. What storage company? A. The Security Storage. 

Q. Of Washington? A. Yes. 

@. And the remaining pieces? A. I took to the aii 

Q. And that was in January of 1955? A. Yes. | 

Q. Now, what did you do with reference to the property there- 
after? A. Ihad to restore and repack, wash and paint and everything. 
Mr. and Mrs. Gillett helped me. We restored it and I repacked it care- 
fully myself; and they had space in which it could be left until they 

Tr. 34 moved to Arizona. | 

Q. What was the condition of the property at the time you took it 
from the Metropolitan Police and/or District of Columbia Government ? 
A. The property was in frightful condition. ; 

Q. Would you generally describe it? A. It was marred and bat- 
tered and broken and torn and dirty. A great deal of it had been chewed 


by rats and there were apparently rat excretions all over everything. 


* * * * * 
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Tr.70 REEXAMINATION BY COUNSEL FOR THE DEFENDANTS 
BY MR. BAKER: | 
| Q. Do you have any other witnesses to this particular matter 
| other than Mr. Gillett, Mr. Poe and Mrs. Nelms? A. Which particular 
matter are you referring to? 
Q. I speak of this litigation. A. There could be a great many 
+2. 72 people, but these are the important ones and J thought that was 
sufficient. 
Q. Are there any other witnesses other than these three as to the 
damages? A. There are many friends. 
Q. Will you give me the names and addresses of those friends? 
A. Ihave given the names and addresses of friends who have know- 
ledge -- 
Q. But I ask if there are any more than those three? A. Every 
one who knew me. 
Q. Could you give us their names and addresses? A. I could not 
list them; and I have given you four. 
Q. Ihave three. Are there any more that you can think of? 
A. I will ask their permission. 
MR. TAUSIG: I am not quite sure I understand your question. If 
you are asking if there are any more people listed in the interrogatory 
who saw the property shortly before she was evicted, and after she was 
evicted, I think the answer is "no." Isn't that correct? 
THE WITNESS: How shortly before? 
MR. TAUSIG: Immediately before. 
THE WITNESS: No. . 
MR. TAUSIG: The answer is "no" to that question. ‘ 
Tr. 72 MR. BAKER: There may be other witnesses to the subject-matter 
of the suit that Mrs. Wilson may adduce at the time of the trial that I 
would like to know. | 
MR. TAUSIG: Let me say this: If, by the time we get to pre-trial i 
it is determined there will be other witnesses, we will advise you. At 


the present time I know of no one other than the experts who will testify 
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as to the value of the property and the cost of repairs and replacement. 
BY MR. BAKER: ! 

Q. Do you have any witnesses, Mrs. Wilson, as to the negligence 
of the National Metropolitan Bank and its agents, Captain Bittinger, in 
removing your property from 1519 - 26th Street, Northwest, May 26, 
1954? A. No. I was away, out of town. I do not know who stored it. 

MR. BAKER: I have no further questions. 


MR. TAUSIG: I have no further questions. 
* * xe cd x 


28 [Filed January 29, 1958] 


MOTION OF THE DEFENDANTS, 
CHARLES O. BITTINGER and 
NATIONAL METROPOLITAN BANK OF WASHINGTON 
FOR SUMMARY JUDGMENT 


Now come the Defendants, CHARLES O. BITTINGER ey the 
NATIONAL METROPOLITAN BANK OF WASHINGTON, and move this 
Honorable Court to grant them a summary judgment in their favor and 
for reason states that there is no genuine issue as to any material fact 
and these Defendants are entitled to a judgment in their favor asa 
matter of law. , 

MERCIER, SANDERS & BAKER 


BY: /s/ N. Meyer Baker 
Attorneys for Defendants 


Notice 


To: John Geyer Tausig, Esq. 
1511 K Street, N. W. 
Washington, D. C. 
Attorney for the Plaintiff 


Rules of Court require that you file any opposition to the granting 
of this motion within five (5) days after you receive a copy of it. 
Points and Authorities in Support of Motion | 
1. Plaintiff has no proof of negligence on the part of these Defen- 
dants. 


2. The record in this cause including the Plaintiff's deposition. 
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3. Plaintiff's claim is not one which falls within the doctrine of 
res ipsa loquitur. 

4. There was no negligence on the part of these Defendants in the 
supervision of the removal of Plaintiff's furniture and furnishings from 
her former home when she was evicted by the U.S. Marshal for the 
District of Columbia. 

5. If the District Court had had jurisdiction of the present suit, 
the United States would have been entitled to summary judgment for the 
complaint and affidavits show that the Marshal lawfully evicted the Plain- 
tiff after proper notice. 


Gardner vs. U. S. 
99 U.S. App.D.C. 187 


[Certificate Of Mailing] /s/ N. Meyer Baker 


30 [Filed February 21, 1958] 
ORDER GRANTING THE MOTION FOR SUM- 
MARY JUDGMENT OF THE DEFENDANTS, 
CHARLES O. BITTINGER AND THE NATWDNAL 
METROPOLITAN BANK OF WASHINGTON 
Upon consideration of the motion of the Defendants, CHARLES O. 
BITTINGER and THE NATIONAL METROPOLITAN BANK OF WASHING- 
TON, for summary judgment and after argument in open court by both 
counsel for the Plaintiff and counsel for the Defendant, it is by the Court 
this 21st day of February, 1958 - 
Ordered 
1. That the motion of the Defendants, CHARLES O. BITTINGER 
and THE NATIONAL METROPOLITAN BANK OF WASHINGTON, for 
summary judgment be, and the same is, hereby granted, and the 
complaint is hereby dismissed as to these defendants, with costs asses- 
sed against the plaintiff. 


/s/ ¥F. Dickinson Letts 
JUDGE 





e« © & 
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To: John Geyer Tausig, Esq. | 
1511 K Street, N. W. 
Washington, D. C. 

Attorney for the Plaintiff 


Please be advised that the foregoing Order will be presented to 
Judge F. Dickinson Letts for his signature on Friday, February 21, 1958. 
MERCIER, SANDERS & BAKER 


BY: /s/ N. Meyer Baker 
[Certificate of Mailing] | 


31 [Filed March 21, 1958] 
NOTICE OF APPEAL | 
Notice is hereby given this 21st day of March, 1958, that plaintiff, 
. Hester O'Neill Wilson, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the summary judgment of this 
Court entered on the 4th day of October, 1957 in favor of defendants, the 
District of Columbia, against said plaintiff; and from the summary judg- 
ment of this Court entered on the 21st day of February, 1958, in favor of 
defendants, Charles O. Bittinger and The National Mpleanaitan Bank 
against said plaintiff. 


/s/ John Geyer Tausig 
Attorney for Plaintiff- 
Appellant. 


BRIEF ON BEHALF OF APPELLEES, 
CHARLES O. BITTINGER AND 
° , THE NATIONAL METROPOLITAN BANK OF WASHINGTON 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The Appellees believe that the questions presented by the 


Appellant are substantially correct. 





SUMMARY OF ARGUMENT . 
ARGUMENT: 


A, The Trial Court's Decision In Granting 
Summary Judgment In Favor Of These 
Appellees Was Correct Because There 
Was No Justi€lable Issue . @ 


Conceding All Of The Appellant's 
Claims, The Appellees Would Have 
Been Entitled To A Finding In Their 
Favor At The Close Of The Appellant's 
Evidence Had There Been A Trial Of 
Her Suit 


CONCLUSION . 
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Summary Judgment In Favor Of These 
Appellees Was Correct Because There 
Was No Justi¢lable Issue es 


Conceding All Of The Appellant's 
Claims, The Appellees Would Have 
Been Entitled To A Finding In Their 
Favor At The Close Of The Appellant's 
Evidence Had There Been A Trial Of 
Her Suit 


CONCLUSION , 
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SUMMARY OF ARGUMENT | 

(a) The Trial Court's decision in granting Summary 
Judgment in favor of these Appellees was correct 


because there was no justiciable issue. 


(b) Conceding all of the Appellant's claims, the Appel- 
lees would have been entitled to a finding in their 
favor at the close of the Appellant's evidence had 
there been a trial of her suit. 


‘ARGUMENT 


A. 


THE TRIAL COURT'S DECISION IN GRANTING 
SUMMARY JUDGMENT IN FAVOR OF THESE 
APPELLEES WAS CORRECT BECAUSE THERE 
WAS NO JUSTICIABLE ISSUE. 


The Appellant seeks to maintain a claim for damages against 
these Appellees based upon alleged negligence of these Appellees in 
removing her property from premises that she had previously rented 


from the Appellee, Bittinger. 


Appellee Bittinger was granted a judgment for possession in the 
Municipal Court for the District of Columbia, Landlord and Tenant 
Division. This suit was necessitated by the Appellant's default in the 
payment of rent for those premises over a long period of time and led 
to her eviction from these premises after repeated unsuccessful 
attempts had been made by Appellee Bittinger's agent to contact the 
Appellant and advise her of the impending eviction. Unquestionably 
the Appellant had notice of the possibility of the eviction by virtue of 
the letter which she claims to have sent to the Appellee bank on May 
11, 1954, allegedly enclosing a check for part of the past-due rent. 
From Appellant's deposition, it would appear that she was deliberately 


avoiding contact with the Appellee bank in order to avoid or forestall 


the eviction which ultimately took place. 


Appellant does not claim that the eviction was wrongful or un- 
lawful. Ali that she states is that her property was negligently removed 
and damaged in the removal from the premises that she had formerly 
occupied. Nevertheless, in her deposition Appellant concedes that she 
has no proof of such alleged negligence. (J.A. 28) 


The removal of the Appellant's property from the premises was 
done under the judgment granted these Appellees by the Municipal Court 
for the District of Columbia. Its removal was only a short distance 





3 


from the premises to the sidewalk and took place within a very short 
| 
period of time. 


If we were to concede that Appellant's property was damaged, 
the principal damages for which the appellant makes claim appear to 
have occurred through normal aging, rat and moth damage. This 
definitely could not have occurred in the short time involved in moving 
it to the sidewalk. If it did occur at all, it was during the period of 
time that her property was stored by the District of Columbia govern- 
ment. (J.A. 19, 23, 24 and 25) Unquestionably, the resulting damage, 
if any, took place because of Appellant's delay in removing it from 
storage after some eight months of storage. : 


In addition, Appellant states under oath that she has no proof of 
any negligence by these Appellees (J. A. 28). Thus, the Court had be- 
fore it on the hearing on the Motion for Summary J udgment in favor of 
these Appellees, the allegations of the complaint claiming negligence 
and the Appellant's statement that she had no proof of the negligence 
which she alleged. Clearly \here was no issue to be resolved or one 
triable by the Court below. in fact, Appellant's claim was one for 
which no relief could have beet: granted by the Court. This was the 
First Defense asserted on behalf of these Appellees in the Court below. 
(As to the National Metropolitan Bank, J. A. 6; as to the Appellee 
Charles Bittinger, J. A. 9) 


B. 


CONCEDING ALL OF THE APPELLANT'S 
CLAIMS, THE APPELLEES WOULD HAVE 
BEEN ENTITLED TO A FINDING IN THEIR 
FAVOR AT THE CLOSE OF THE APPELLANT'S 
EVIDENCE HAD THERE BEEN A TRIAL OF 
HER SUIT. 


Conceding all of the Appellant's allegations, as the Trial Court 


must have done in considering the Motion for Summary Judgment, and 
assuming that these were the facts that the Appellant could prove on the 
trial of her case, she would merely be able to show that her property 





é 


had been removed to the sidewalk in front of the premises that she 
formerly occupied and then removed from the sidewalk for safekeeping 
by the Police Department of the District of Columbia. There was no 
evidence of any negligence of any sort on the part of these Appellees 


and this the Appellant concedes. (J.A. 28) Based upon the foregoing, 


the disposition of Appellant's claim by Summary Judgment was proper 
and correct. 


Minor v. Washington Terminal Co. 
86 U.S. App. D.C. 71 
180 F 2d 10 


Christianson v. Gaines 
85 U.S. App. 15 
174 F 2d 534 


Ulen v. American Airlines 
l Be dteDs Ota 


There is no issue as to any material fact in this case. The 
parties concede the facts. What is disputed is the interpretation of 
those facts and the ultimate conclusion to be drawn from them. 


"Conflict concerning the ultimate and decisive 
conclusions to be drawn from undisputed facts 
does not prevent the rendition of a summary 
judgment when that conclusion is one to be drawn 
by the Court. The Court had before it all the 
facts which formal trial would have produced. 
Going through the motions of trial would have 
been futile. Judgment therefore was properly 
given for the defendant." 


Fox v. Johnson & Wimsatt, Inc. 
75 U.S. App. D.C. 219 
127 Fed. 2d 737 
Once the Court determined that there was no genuine issue of 
any material fact, it was appropriate to grant the motion for summary 
judgment in favor of the party entitled thereto. 


Dewey v. Clark 
86 U.S. App. D.C. 
137, 185 2d 766 





CONCLUSION 


These Appellees, Charles O. Bittinger and the National 
Metropolitan Bank of Washington respectfully represent to the Court 
that the decision of the Trial Court was correct and should be affirmed. 


Respectfully submitted, 


MERCIER, SANDERS AND BAKER 


N. MEYER BAKER | 


710 Metropolitan Building 
Washington 5, D. C. 


Attorneys for Appellees. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee District of Columbia, the questions 
presented are: 

Is not the District of Columbia Metropolitan Police Department 
property clerk, in discharging his statutory duty to care for property 
committed to his custody for safekeeping, 

(1) engaged in the performance of a governmental function of 
the District of Columbia for which the District of Columbia, 
as a matter of law, is not liable to respond in damages 
for negligence ? 

(2) acting in the public interest and not as an agent or servant 
of the District of Columbia for whose negligence the 


District of Columbia is answerable in damages? 
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UNITED STATES COURT OF APPSALS | 
For The District Of Columbia Circuit | 


No. 14, 450 


HESTER O'NEILL WILSON, 
Appellant, 


Vv. 


CHARLES O, BITTINGER, 
NATIONAL METROPOLITAN BANK OF WASHINGTON, 
and 
DISTRICT OF COLUMBIA, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF THE CASE 
During appellant's absence from the city, her personal proper- 
ty, after having been set out on the sidewalk by the United States marshal 


in the execution of a judgment for possession of real property, was re- 





moved to a Metropolitan Police Department warehouse, where, under the 
supervision of the Metropolitan Police Department property clerk, it was 
stored until appellant was able to reclaim it (J.A. 1-5). Appellant sued 
appellee District of Columbia alleging that certain items of her property 
were damaged, destroyed and lost due to the negligent and careless 
manner in which they were stored by the property clerk (J.A. 1-3). The 
court below granted summary judgment for appellee District of Columbia 
onthe ground that “the damage alleged resulted from the performame of 


a governmental function by the District of Columbia for which the District 


of Columbia is not liable in damage as a matter of law” (J.A. 12). 


SUMMARY OF THE ARGUMENT 

The circumstances under which appellant's property was stored 
by the Metropolitan Police Department property clerk not being in dispute 
and appellee District of Columbia having, for the purpose only of the 
disposition of its motion for summary judgment, admitted the alleged 
negligence of the property clerk in caring for appellant's property, no 
genuine issue as to any material fact was present. Accordingly, the 
court below was clearly correct in granting summary judgment for appel- 
lee District of Columbia because: 

(a) The Metropolitan Police Department property clerk, in 
discharging his statutory duty to care for appellant's property which had 


been committed to his custody for safekeeping, was acting in the per- 





formance of his duties as a police officer and was, accordingly, engaged 
in the performance of a governmental function of the municipality for 
which appellee District of Columbia, as a matter of law, is immune from 


liability for damages for negligence. 


(b) The Metropolitan Police Department property clerk, in 


performing his duties, is in nowise an agent or servant of appellee 

District of Columbia and, accordingly, appellee District of Columbia is 
not, under the theory of respondeat superior or under any otliee theory 
of agency, answerable in damages for his alleged negligence in storing 


appellant's property. 


ARGU MENT 
I ; 
The Metropolitan Police Department proper- 

ty clerk, in storing appellant's property 
for safekeeping pursuant to his statutory 
duty, was clearly engaged in the per- | 
ormance of a governmental function for 
which appellee District of Columbia is | 
immune from liability for damages for | 
negligence. | 


The circumstances under which appellant's property was 
stored by the Metropolitan Police Department property clerk are not in 
dispute and appellee District of Columbia, for the purpose only of the 
disposition of its motion for summary judgment, admitted the alleged 


negligence of the property clerk in caring for appellant's property. 





There is, accordingly, insofar as appellee District of Columbia is con- 
cerned, no genuine issue as to any material fact, and appellant does not 
contend otherwise. The court below held that appellee District of 
Columbia was entitled to juigment as a matter of law because the alleged 
damage to appellant's property resulted from the performance by appel- 
lee District of Columbia of a governmental function. Clearly, this 


ruling is in accord with the well-settled law of this jurisdiction. 


In Capital Transit Co. v. District of Columbia, 1955, 96 U. S. 


App. D. C. 119, 202, 225 F. 2d 38, 41, this Court said: 
"* * * [T]t has long been settled that torts 
committed by officers and employees of the 
District of Columbia, in the exercise of govern- 
mental functions such as the operation of a 
police force, cannot be made the basis of 
liability in a suit against the District." 
And in Savage v. District of Columbia, 1947, 52 A. 2d 120, 
121, the Municipal Court of Appeals for the District of Columbia stated: 
"We think there is no question that in main- 
taining a police department the District of 
Columbia is engaged in a governmental function. # 
And see aiso: Indian Motocycle Co. v. United States, 1931, 
283 U. S. 570, 579; Adams v. District of Columbia, D. C. Mun. App., 


1956, 122 A. 2d 765, 766-767; and the many cases cited in McQuillin 


Municipal Corporations, 3d. Ed., $ 53.51 and in 63 Corpus Juris 
Secundum, "Municipal Cerporations," § 775 (a). 





« 


Appellant apparently concedes that the operation of a police 
department is a governmental function. She argues, however, that in 
the instant case the Metropolitan Police Department property clerk, in 
storing her property, was not engaged in the performance of his duties 
as a police officer but rather in the operation by the municipality of a 
commercial warehouse which, she contends, is a proprietary function.! | 
In this connection appellant alleges that she was required to compensate 
appellee District of Columbia for the cost of storing her property, as 
required by D. C. Code, 1951, Supp. VI, § 4-156 (d). But the fact that 
a municipality charges a fee to compensate it for, a5 even realizes a 
profit from, the performance of a governmental function does not convert 
that function into a proprietary one. Brush v. Cuninitestoren! 1937, 

300 U. S. 352, 372-373; Calomeris v. District of Columbia, 1955, 96 

U. S. App. D. C. 364, 366, 226 F. 2d 266, 268; Wilson v. District of os 
Columbia, 1949, 86 U. S. App..D. C. 28, 30, 179 F. 2d 44, 46; Loube 
v. District of Columbia, 1937, 67 App. D. C. 322, 324, 92 F. 2d 473, 


475. : | 





1 The cases and authorities cited by appellant in her brief in . 
support of her contention that the operation of a municipal warehouse 
is a proprietary function are not, however, in point. They hold only 
that the operation of a municipal wharf is a proprietary function, 


i 
i 
| 
| 


Appellant argues that whether an act of a municipality is a 
governmental or a proprietary function depends upon the character of 
the duty performed and not alone upon the department or officer by whom 
the duty is performed, and that the fact that an act of the municipality is 
performed by a police officer does not, of itself, make that act a govern- 
mental function. For this propostion appellant cites cases holding that 
a purely proprietary function of a municipality is not converted into a 
governmental function merely because the performance of the function is 
placed under the supervision of the police chief or the health officer of 


the municipality. 


But these cases beg the question, for clearly the Metropolitan 


Police Department property clerk, in storing appellant's property for 
safekeeping, was acting in the performance of his duties as a police 
officer and in no other capacity. The duties of the property clerk are 
plainly prescribed by statute. See D. C. Code, 1951, and Supplement 
VI thereto, §§ 4-151 through 4-167. And appellant does not claim, or 
even suggest, that the property clerk, in discharging those duties, was 
not acting in strict compliance with the provisions of the statute. It is 
thus too clear for further discussion that the fetcenty clerk, in dis- 
charging his statutory duty to care for appellant's property, was per- 
forming a governmental function. 


Appellant argues that the defense of governmental function to 





a complaint for negligence is an obsolescent and dying doctrine and 
suggests that this Court should, therefore, by judicial action, | abolish it. 
But this Court has consistently held that since the defense of governmental 
function “is a phase of governmental immunity Congress alone can re- 
place it." Calomeris v. District of Columbia, 1955, 96 U. s. App. 
D. C. 364, 366, 226 F. 2d 266, 268; Capital Transit Co. v. District of 
Columbia, 1955, 96 U. S. App. D. C. 199, 202, 225 F. 2d 38, 41; Wilson 
v. District.of Columbia, 1949, 86 U. S. App. D. C. 28, 30, 179 F, 2d 
44, 46; Leas v. District of Columbia, D. C. Mun. App., 1957, 135 A. 2d 
462. ae 

The case of Scull v.. District of Columbia, 1957, 102 U. S. App. 
D.C. __, 250 F. 2d 767, cert. den. 356 U. S. 920, cited by appellant, 
is not to the contrary. All this Court did in Scull was to declare that 
the inatabiation of watermains by the District of Columbia is not a govern- 
mental function. This question had not previously been decided in this 
jurisdiction and was therefore subject to decision by this Court. But 
this is not true of the operation of a police department. As previously 
pointed out, it has long been settled, both in this jurisdiction and else- 
where, that the operation of a police department is, unquestionably, a 
governmental function. Moreover, even in Scull, this. Court acknowledg- 
ed that "the function of * * * providing a police force for the protection 


of all" is "a purely governmental one." 


Finally, appellant argues, albeit somewhat weakly, that. . 
appellee District of Columbia, in removing her property from the side- 
walk, was, by removing an obstruction to travel, performing its duty 
to maintain its streets in a reasonably safe condition and that the per- 
formance of this duty is a proprietary function. Although appellant, 
throughout her brief, argues that appellee District of Columbia is liable 
for the damage to her property resulting from its alleged negligence in 
both moving and storing her property, in her complaint appellant did not 

_allege that appellee District of Columbia moved her property nor did she 


allege negligence on its part indoing so. (J.A. 2-3) 


ba 
Since the Metropolitan Police Department 
roperty clerk, in stori ellant's 
property, was not acting as an agent or 
- servant af ellee District of Columbia, 
it is not liable for his alleged negligence. 
But even aside from the question of governmental function, it 
is clear that appellee District of Columbia was entitled to judgment as a 
matter of law. The Metropolitan Police Department property clerk, in 


storing appellant's property in accordance with his statutory duties as 


prescribed by D. C. Code, 1951 and Supplement VI thereto, §§ 4-151 


through 4-167, was acting in the public interest and not as an agent or 
servant of appellee District of Columbia. Accordingly, appellee 
District of Columbia is not liable for the alleged negligent and careless 





manner in which appellant's property was stored. 


In United States v. City of New York, 3d Cir., 1936, 82 F. 2d 
242, a large sum of money found on an arrested person was deposited for 
aateicnwoling with the New York City police department property clerk. | 
The United States obtained a tax lien on the prisoner's property and made 
demand on the property clerk to surrender the money to the colléctor of 
internal revenue. Upon his failure to do so, the United States sued the 
city and obtained a judgment initsfavor. The appellate court, in re- 
versing the judgment, said (at page 243): | , 


"If the possession of the property clerk can be 
imputed to the city, we have little doubt that the 
judgment should be affirmed, despite the appellant's 
contention that a municipal corporation in dis- | 
charging governmental functions is not responsi- 
ble for the torts of its agents. It is true that this 
doctrine of immunity, with certain statutory ex- 
ceptions, still prevails in New York. * ** But 
just as this local rule may be overridden by ‘the 
law of the sea’ * * *, so it may by a federal statute 
enacted in the exercise of the power to levy and 
collect taxes. 


* sd * 


" * * * Undeniably physical custody of the | 
money was in the property clerk. He is appointed 
by the police commissioner and is paid by the city; 
hence the plaintiff argues that he is an employee 
of the city and held the money in his custody as 
agent of his employer. On the other hand, the 
appellant contends that local statutes prescribe 
the duties of the property clerk and in the per- 
formance of them he is not subject to direction 
by city officials; it argues, therefore, that in hold- 
ing the property intrusted to him he is discharging 





governmental functions, and his possession is not 
imputable to the city. This is the vital issue in 
the case." 

The court then discussed the provisions of the New York statute 


prescribing the duties of the property clerk, which are substantially 


identical with those of the local statute, and concluded by saying (at pages 


244-245): 


‘'* * * The power of control and disposal, 
which is the essence of possession, is in the 
property clerk alone and is to be exercised in the 
discharge of his statutory duties. *** Before 
his possession can be imputed to the city a re- 
lationship of agent and principal must be shown 
to exist. Since his control and disposal of the 
property are governed by statute and are not 
subject to the commands of any city official, we 
think it clear that that relationship does not exist. 


"* * * Under New York doctrine 'police 
officers appointed by a city are not its agents or 
servants’ * * * ; nor is the police property clerk. 
The judgment appealed from must therefore be 
reversed." 


And in Savage v. District of Columbia, D. C. Mun. App., 1947, 
52 A. 2d 120, 121, supra, the court said: 


* *Police officers are in nowise agents of a 
municipal corporation. They act in the public 
interest and the city is not responsible for their 
torts. ***' Therefore if these officers com- 
mitted a trespass upon the property of plaintiff 
they were not furthering the strictly corporate 
or proprietary interests of the District. Nor were 
they ‘representing the local government so as to 
make the municipality answerable in damages, 
either under the theory of respondeat superior or 
under any other’ theory of agency." [Footnotes omitted. ] 











And see: Giordano v. City of Asbury Park, 3d Cir, » 1937, 
91 F. 2d 455, 457, cert. den. 302 U. S. 745, rehear. den. 302 U. S. 
779; Grumbine v. Mayor, et al., S. Ct. D. C., 1876, 2 McArthur 
(10 D. C.) 578; Tzotzen v. City of Detroit, 1924, 226 Mich. 603, 198 
N. W. 214; and the many cases collected in McQuillin Municip al Corpo- 
rations, 3rd Ed., $$ 53.79, 53.80 and in 63 Corpus Juris Secundum, 
"Municipal Corporations,"* § 775 (a). See also and compare Robertson 


v. Sichel, 1888, 127U. S. 507, 515. 


CONCLUSION | 
In view of the foregoing, it is respectfully submitted that the 
action of the court below in granting summary judgment for appellee 
District of Columbia was unquestionably correct. and should, accordingly, 
be affirmed. : 


CHESTER H. GRAY, : 
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HUBERT B. PAIR, ! 
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RICHARD W. BARTON, | 
Assistant Corporation Counsel, D; C. > 
Attorneys for Appellee, 
District of Columbia, | 
District Building, ! 
Washington 4, D. C. | 





